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DISCUSSION: The Director, Texas Service Center, denied the employment-based immigrant visa 
petition. The Administrative Appeals Office (AAO) summarily dismissed the petitioner's appeal from 
that decision. The matter is now before the AAO on a motion to reopen and to reconsider. The AAO 
will dismiss both motions. 


The petitioner seeks classification pursuant to section 203(b)(2) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. § 1153(b)(2), as a member of the professions holding an advanced degree. The 
petitioner seeks employment as a physician specializing in cardiology. The petitioner asserts that an 
exemption from the requirement of a job offer, and thus of a labor certification, is in the national interest 
of the United States. The director found that the petitioner qualifies for classification as a member of 
the professions holding an advanced degree, but that the petitioner had not established that an 
exemption from the requirement of a job offer would be in the national interest of the United States. 


The AAO summarily dismissed the petitioner’s appeal as required by the U.S. Citizenship and 
Immigration Services (USCIS) regulation at 8 C.F.R. § 103.3(a)(1)(v), which states, in pertinent part: 
“An officer to whom an appeal is taken shall summarily dismiss any appeal when the party concerned 
fails to identity specifically any erroneous conclusion of law or statement of fact for the appeal.” 


A motion to reopen must state the new facts to be proved in the reopened proceeding and be 
supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to 
reconsider must state the reasons for reconsideration and be supported by any pertinent precedent 
decisions to establish that the decision was based on an incorrect application of law or Service 
policy. A motion to reconsider a decision on an application or petition must, when filed, also 
establish that the decision was incorrect based on the evidence of record at the time of the initial 
decision. 8 C.F.R. § 103.5(a)(3). A motion that does not meet applicable requirements shal! be 
dismissed. 8 C.F.R. § 103.5(a)(4). 


It is significant that the present motion seeks to reopen and reconsider the AAO’s summary dismissal. 
not the director's underlying decision. The AAO must view any submission on motion through this 
lens. The motion process does not provide the petitioner with indefinite opportunities to seek 
readjudication of the petition. Rather, it is a means to seek redress relating to the most recent decision. 


In this instance, the petitioner, on motion, does not attempt to establish that the AAO’s summary 
dismissal was based on an incorrect application of law or USCIS policy. The petitioner does not 
address the summary dismissal at all. Instead, the petitioner addresses the merits of the underlying 
petition. The opportunity for the petitioner to do so was on appeal. At that time, the petitioner, through 
counsel, presented only vague assertions that the petitioner had gained prominence in her field through 
unspecified achievements. 


The petitioner submits documentation, including new scholarly publications and a letter of support from 
a professor at the University of lowa, where the petitioner worked at the time she filed the petition. 
None of these materials, however, address the AAO‘s prior finding that the appeal lacked sufficient 
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substance. They establish that the petitioner remains active as a researcher, but the AAO made no 
finding to the contrary. 


With respect to the petitioner’s latest activities. these endeavors took place after the petition’s filing 
date. An applicant or petitioner must establish that he or she is eligible for the requested benefit at the 
time of filing the benefit request. 8 C.F.R. § 103.2(b)(1). Therefore, subsequent events cannot cause 
a previously ineligible alien to become eligible after the filing date. See Matter of Katighak, 14 1&N 
Dec. 45, 49 (Reg’l Comm’r 1971). 


Motions for the reopening of immigration proceedings are disfavored for the same reasons as 
petitions for rehearing and motions for a new trial on the basis of newly discovered evidence. INS v. 
Doherty, 502 U.S. 314, 323 (1992) (citing INS v. Abudu, 485 U.S. 94 (1988)). A party seeking to 
reopen a proceeding bears a “heavy burden.” JNS v. Abudu, 485 U.S. at 110. The petitioner cannot 
mect this heavy burden simply by submitting evidence that, perhaps, should have accompanied the 
earlier appeal, but did not. 


Because the petitioner did not show that the summary dismissal was the result of an error of law or fact, 
the AAO will dismiss the motion to reconsider. Likewise, because the petitioner's motion establishes 
no new facts relevant to the summary dismissal of the appeal, the AAO will dismiss the motion to 
reopen. The AAO summarily dismissed the petitioner’s appeal, and the petitioner, on motion, fails to 
establish that the appeal was substantive. and that the AAO therefore should not have summarily 
dismissed that appeal. 


ORDER: The motions to reopen and to reconsider are dismissed. ‘The AAO’s decision of April 5, 
2012, is undisturbed. 


